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Abstract. The existence of the law state implies the respect of the law and of the Constitution supremacy. In 
order to assure the Constitution supremacy, it is not enough only to proclaim this, at a declarative level, as a 
principle of the constitutional order, but, more then that, it is necessary to constitute a guarantees system, 
which has to allow the fundamental law to manifest itself as a law with superior juridical force. One of this 
guarantees is represented by the foundation of the Romanian Constitutional Court, after the 1991 Constitution 
was adopted.Going further with the guarantees system, the Romanian 1991 Constitution gave the Romanian 
Constitutional Court the mission to exercise the constitutionality control of the laws, Parliaments regulations 
and ordinances adopted by the Government based on the legislative delegation. 
 
 
1  Introduction 
 
Through the 1991 Constitution, the Constitutional Court was invested with abstract control attributions 
( a priori), referred to the laws before their promulgation, as well as with concrete control attributions ( 
a posteriori), through the unconstitutionality exception, referred to the laws and ordinances in force. 
The juridical instrument through which the Constitutional Court has realized and is steel realizes its 
attributions referred to the constitutionally control of the laws, is represented by  decisions.
1 
An important problem which made the object of passionate debates in the doctrine, mostly before the 
reviewing of the 1991 Constitution, is represented by the compulsoriness of the Constitutional Court 
decisions. 
Speaking about the effects of the Constitutional Court decisions, the 1991 Constitution, in article 145 , 
made a distinction between the decisions pronounced by the Court in the a priori laws control and the 
decisions pronounced by the Court in the a posteriori laws control. 
Thus, referring to the a priori laws control, the 1991 Constitution provided that ,in case of  a legal 
disposition  declared  by  the  Court  unconstitutional,  the  law  was  sent  to  the  Parliament  for 
reexamination, and the unconstitutionality objection might have been ignored, if the law had been 
adopted  in  the  same  form,  with  a  qualifying  majority  of  the  members  of  each  Chamber.  The 
promulgation of the law became therefore obligatory, although the decision of the Constitutional Court 
had established that the law contained dispositions which did not comply with the Constitution. 
This settlement referred to the effect of the decisions pronounced by the Constitutional Court in the a 
priori laws control was virulently criticized in the doctrine. The content of this settlement had the 
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77nature of an infringement of the efficiency of the constitutional justice, recognizing the right of the 
Parliament to have the last word in the appreciation of its own laws. 
As for the  decisions pronounced  by  the  Constitutional  Court in the  a posteriori laws  control, the 
dispositions of the 1991 Constitution laid dawn that “the decisions were bounded, were published in 
the Official Gazette and disposed only for the future”.
2 
This settlement was considered gap and imprecise in the doctrine. This characteristic of the settlement 
forenamed, determined different points of view in the  case-law ,referring to the opposability “erga 
omnes”  of  the  Constitutional  Court  decisions  pronounced  as  a  solution  for  a  unconstitutionality 
exception. 
In order to put an end to this jurisprudence which was contrary to the spirit of the settlement laid dawn 
in the article 145 al.2 of 1991 Constitution, it was necessary for the Constitutional Court to interfere 
and establish that its own decisions are generally compulsorily and produce effect not only “inter 
partes litigantes” but also “erga omnes”.
3 
The law reviewed the Constitution, accepting all these deficiencies and made substantial modifications 
of all  constitutional settlements referred to the constitutionality control exercised by the Constitutional 
Court. 
The constitutional rules related to the laws constitutionality control, introduced after the reviewing, in 
2003, of the 1991 Constitution, emphasise the role of the Constitutional Court as a “attestor of the 
Constitution supremacy”
4and is able to give efficiency to the constitutional justice. 
Referring to the effect of the Constitutional Court decisions, the law reviewing the Constitution totally 
modifies the dispositions of the former article 145 of the Constitution. 
Talking  about  the  a  priori  control,  the  settlements  laid  dawn  into  article  147  al.2,  institutes  the 
Parliament”s  obligation  to reexamine  the  disposals  declared  unconstitutional by the  Constitutional 
Court, and to comply these dispositions with the decision of the Court. 
Referring to the a posteriori control, the settlements laid dawn into article 147 al.1 of the reviewed 
Constitution, provided that the dispositions declared unconstitutional will be without effect in a term 
of  45  days,  after  the  decision  was  published  in  the  Official  Gazette  and,  within  this  term,  the 
dispositions are by law suspended. 
Without  any  distinction  between  the  decisions  pronounced  in  the  a  priori  control  and  the  ones 
pronounced  in  the  a  posteriori  control,  the  article  147  al.4  of  the  reviewed  Constitution,  settles 
explicitly, the general compulsoriness character of the decisions pronounced by the Constitutional 
Court , since these are published in the Official Gazette. 
Although the settlements enumerated  above are explicit when referring the compulsoriness of the 
decisions  pronounced by the Constitutional Court,  this  problem  remains  actual.  Thus, the  general 
compulsoriness  effect  of  the  decisions  pronounced by  the Constitutional  Court in  the  a  posteriori 
constitutionality laws control, is raised ,on the one side, because of the refusal of the legislative power 
(the Parliament) and the executive power (the Government) to fulfill their obligations, instituted by the 
fundamental law, to comply with the dispositions declared unconstitutional with the settlements of the 
Constitution  and,  on  the  other  side,  because  of  the  reticence  of  the  common  courts  to  apply  the 
disposition  of  the  article  147al.1  and  to  eliminate,  this  way,  the  appliance  of  unconstitutional 
dispositions , in the pending cases. 
To  exemplify,  we  will  talk  about  two  different  situations  ,one  in  which,    through  a  decision 
pronounced by the Court in the a posteriori control ,the unconstitutionality exception was admitted and 
the  dispositions  laid  dawn  in  article  I  point  56  of  Law  number  278/2006  were  declared 
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78unconstitutional, and  another  one  in  which, through a decision  pronounced by the  Court  in the a 
posteriori constitutionality laws control also, the unconstitutionality exception was rejected and the 
dispositions of the article 48 of the Law number 18/1991,were considered constitutional. 
The first situation is related to Constitutional Court Decision number 62/18.01.2007, published in 
Official Gazette number 104/12.02.2007,which declared as unconstitutional the dispositions of the 
article I point 56 of Law number 278/2006 in the part which repeals the 205,206 and 207 articles of 
the Romanian Criminal Code. 
Articles  205,  206  and  207,  before  their  repealing  through  the  article  I  point  56  of  Law  number 
278/2006  incriminated  the  insult  (art.205),the  calumny  (art.206)  and  settled  about  the  veracity  of 
evidence (art.207). 
In the respect of the settlement laid dawn in the article 147 al.1 of the Constitution, the disposal of the 
article I point 56 of Law number 278/2006 which were declared unconstitutional, in a term of 45 days 
since the forenamed decision of the Constitutional Court was published in the Official Gazette, the 
Government and then the Parliament had to put in accordance with the Constitution the dispositions 
declared unconstitutional and, this way, to incriminate the felonies named aforementioned. 
It has been over one year since the decision which we referred to was published, and neither the 
executive or the legislative powers acted. 
More than that , the judiciary  organisms manifest their reticence to consider that these two felonies 
are in force ,some of the prosecutors and judges continuing to ignore the constitutional dispositions 
which proclaim the general compulsoriness character of the Constitutional Court decisions and ,in this 
way, they continue to make these decisions ineffective. 
The second example is related to Constitutional Court Decision number 630/20.06.2007, published in 
Official  Gazette  number  518/1.08.2007,  through  which  the  Court  rejected  the  unconstitutionality 
exception of article 48 of the Law number 18/1991,which states: “the Romanian citizens who have 
their residence in foreign countries, and also the ex Romanian citizens who reacquired their Romanian 
citizenship ,may put a request for reconstructing their property right upon the agricultural fields and 
forest fields provided by article 45 and whose owners they were ” 
In order to explain the effects of this decision, we have to mention that the dispositions of article 147 
al.2 of Romanian reviewed Constitution, when talking about the general compulsoriness character of 
the Constitutional Court decisions, didn’t make any distinction between the decisions through which 
the unconstitutionality  exception was admitted and the ones through which the same exception was 
rejected. 
That is why, the decisions through which the unconstitutionality exception was rejected are binding 
too,  in  the  meaning  that  they  compels  the  common  courts  to  apply  the  disposals  declared  as 
constitutional as they are. 
A special mention has to be done of the interpretative decisions pronounced by the Constitutional 
Court.  Through  these  decisions  ,  the  Constitutional  Court  conditions  the  constitutionality  of  the 
controlled disposition, by a specific interpretation on it. In case of these decisions , the binding effect 
is expanded also at the interpretation made by the Court, which  become compulsorily too. 
In  our  opinion,  such  a  decision  is  the  Constitutional  Court  Decision  number  630/20.06.2007.The 
grounds on which the rejection of the unconstitutionality exception invoked before Court was based, 
the Constitutional Court shows, in essence,  that the criticized disposition ,through which the foreign 
citizens are excluded from the category of the persons who may put requests for the reconstruction of 
their property right upon the agricultural fields and forest fields, does not contravene to the disposition 
laid dawn in article 44 al.2 of the Constitution, which provides the possibility for foreign citizens to 
become  the  owner  of  a  land  property,  through  legal  inheritance  ,because  their    heir  quality  is 
recognized only as an effect of the application of the law and only in the limits established by the law. 
To follow this decision, in application of article 48 of the Law number 18/1991, the courts are not 
allowed to recognize, invoking as fundament article 44 al.2 of Romanian Constitution, the right for the 
79foreign citizens to request the reconstruction of their property right upon the agricultural fields and 
forest fields, based on legal inheritance. 
We must say that, even after the publishing of the forenamed decision, there were some courts that 
continued  to  recognize  the  property  right  of the  foreign  citizens  upon  such  kind  of  lands,  in  the 
conditions prescribed by the article 48 of the Law number 18/1991, based on the legal inheritance ;  
these courts , ignoring the general compulsoriness effect of the Constitutional Court decisions, made 
that the interpretation pronounced by the Court in appreciations the constitutionality of article 48 of 
the Law number 18/1991,be  lack of efficiency. 
As a conclusion, we can say that the modifications made by the reviewed law upon the settlements 
referred  to  the  constitutionality  laws  control,  through  the  express  proclamation  of  the  general 
compulsoriness effect of the Constitutional Court decisions, are able to give high efficiency to this 
attribution exercised by the Court. But, in order to reach the target of the dispositions – the elimination 
of the contradictions between the laws and the Constitution – is necessary that the Parliament, the 
Government  ant  the  courts  to  fulfill  their  obligations  constituted  by  the  fundamental  law  for 
accomplishing this task. 
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